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ANSWERS 


Meſſ. Clay and Midgley, merchants in Liverpool, and 
George Brown Merchant in Glaſgow, their Attorney; 
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PETITION of James Coulter, merchant in Glaſgow, and 


others, 


\ 


IHE petition now to be anſwered, reclaiming againſt the 
Lord Ordinary's interlocutors, therein fairly recited, 
finding the reſpondents preferable upon the ſums con- 
feſſedly due by the raiſers of the multiple-poinding, 
under-writers in the policy of infurance, to be herein after men- 
tioned, for payment to the reſpondents of the balance of their ac- 


compt current, with Meſſ. M*Kattrick and Co. merchants in Vir— 


ginia ; brings under your Lordſhips review a point of very great 
importance to the trade and commerce of Great Britain, with the 
Weſt-India plantations, and other colonies in that part of the 
world; it being a notorious fact, that the returns from theſe 
plantations. for goods commiſſioned from Great Britain, can, on 
molt occaſions, only be made in goods the produce of theſe colo- 
nies, upon which remittances therefor, the merchants and ma- 
nufacturers in Great Britain have hitherto thought themſelves ſafe 
to depend for reimburiement! of the advances made by them, in 


anſwering the commilſons'they:reteive'from the foreign merchants 


refiding in theſe colonies; ſo that every attempt to ſhake the cre- 
dit of that intercourſe muſt be attended with moſt fatal conle- 


quences to the trade of the mother-country. 
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It was upon this footing that the reſpondents (merchants in Li- 
verpool) had any dealings with Meſſ. MKittrick and Co. mer- 
chants in Virginia, being commiſſioned by them to purchaſe, uponthe 
reſpondents proper credit, on a bare commiſſion of 24 per cent, ſuch 
goods of the manufacture of Great Britain, as MKittrick and Co, 
were of opinion would beſt anſwer theſe foreign markets; the re- 
turns to be made in tobaccos and other goods the produce of theſe 
plantations, conſigned to the reſpondents, to be by them diſpoſed 
of, and the price applied for the reimburſement of the ſums ad- 
vanced in purchaſing the outward- cargoes. 

Thus it was, that in September 17 60, the reſpondents, in compliance 
with the orders they had received, purchaſed, and ſhipped on 
board a veſſel bound from Liverpool to Virginia, a parcel of goods 
of the manufacture of Great Britain, commiſſioned by M Kittrick 
and Company, to the amount of L. 385: 11: 84 Sterling; in return 
of which they received firſt one conſignment of tobacco, to the 
amount of L. 85: 7 : 9 Sterling, and thereafter a ſecond conſign- 
ment, to the amount of £41: 9: 10 Sterling; for both which fums 
M*Kittrick and Company have credit given in their accompt current 
fairly entered in the reſpondents books, in payment pro tanto of the 
ſums advanced by them in purchaſing the outward cargo: And it 
appears from M. Kittrick's affida vit, as in the ſequel to be ſtated, that 
the like entries are ſtated in the books of M Kittrick and Compa- 
ny, crediting the reſpondent for the price of the goods commiſſion- 
ed and ſent out, and expences relative thereto, and debiting them 
with the price of the tobacco. 

But as theſe two remittances fell conſiderably ſhort of the ſams 
diſburſed by the reſpondents in purchaſing the goods commiſſion- 
ed from them, Meſſ. M Kittrick and Company, by their letter, of 
this date, adviſed the reſpondents of a further remittance they in- 
tended to make, of 20 hogſheads of tobacco, configned to them 
per the ſhip the Two Siſters. The letter itſelf is in the following 
words : © Gentlemen, we intend to {hip 20 hogſheads of tobacco 
« in the Two Siſters, Capt. Pollard, which will be conſigned you. 

We beg you will get that quantity inſured for us, on receipt of 
this, at 8 guineas per hogſhead. This you will take care to do 
immediately, as we don't chuſe to run riſks. We don't know what 


time he will ſail; but when he does, we will write you by 
him,” 


cc 
cc 
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The reſpondents could not conſider this conſignment of the 20 
hogſheads to be upon any other footing, or intended for any o- 
ther purpoſe, than the former conſignments had been, viz. for 
their reimburſement of the balance ſtill reſting, and long paſt due, 
of the price of the outward- goods commiſſioned from, and paid by 
them: nor indeed is it poſſible to conceive, that MKittrick and Co. 
natives of this country, and having their chief correſpondence at 
Glaſgow, could have any other view in making the conſignments of 
theſe goods to the reſpondents at Liverpool, with which place they 
had no intercourſe, nor any other correſpondence, than what they 
had thus ſettled with the reſpondents ; ſo that res zp/a loguitur, that 
this remittance and conſignment of the 20 hogſheads was meant and 
intended, as the former conſignments had been, for the reſpondents 
reimburſment of the ſums advanced by them in purchaſing the 
outward-goods ; as it would indeed be a moſt violent and unnatu- 
ral preſumption to ſuppoſe thatit could be intended for any other 
purpoſe, and that the reſpondents ſhould be at a further advance in 
taking care of and diſpoſing of theſe tobaccos, and even to rake 
inſurance thereon, if it had not been underſtood that the reſpon- 
dents were to apply the proceeds, in the firſt place, in payment of 
the balance due to them, and of the further expences in relation 
to theſe tobaccos themſelves, particularly the inſurance, which the 
reſpondents, by accepting of that conſignment, were bound to make, 
or to ſtand inſurers themſelves. 

Upon receipt of this letter, the reſpondents finding that the in- 
ſurance would be got at an eaſter rate at Glaſgow than at Liverpool, 
wrote to their correſpondents, Meſſ. Buchanan and Simpſon, at 
Glaſgow, to make inſurance on the 20 hogſheads, which was ac- 
cordingly done. Whether the premium of inſurance has been ac- 
tually paid, the reſpondents are not informed, nor is it of any 
conſequence, as Meſſ. Buchanan and Simpſon, who made the 
inſurance, are indoubtedly liable therefor, and the reſpondents 
bound to relieve them thereof. 

And as theſe policies of infurance are uſually made out in name 
of the perſons who apply for the ſame, though for the benefit 
and behoof of thoſe other perſons who are truly intereſted in 
the goods inſured, as the ſame ſhall afterwards appear; fo this 
policy which included ſundry other goods the reſpondents had or- 
dered to be inſured, was made out in name of Mefl. Buchanan 
and Simpſon (the perſons who had been commiſſioned by the re- 

| ſpondents 
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ſpondents to make the inſurance), or whoſoever it concerns; and the 
under-writers, by their reſpective ſubſcriptions, did inſure for ſuch, 
ſums as they were ſeverally pleaſed to underwrite for, 

The 20 hogſheads of tobacco, in purſuance of the aforeſaid 
letter of advice, being accordingly, on 24th November 1761, ſhip- 
ped at Virginia, on board the aforeſaid veſſel, the Two Siſters, three 
ſeveral bills of loading, all of the ſame tenor, agreeably to the uſual 
practice in ſuch caſes, were granted by Captain Pollard the ſhip- 
maſter, obliging him to deliver the tobaccos to the reſpondents or 
their aſſigns at the port of Liverpool; one of which being tranſ- 
mitted to the reſpondents by another veſſel, came ſafe to hand; an- 
other of theſe, together with the invoice of the tobacco, incloſed in 
a letter from MKittrick and Co. was ſent alon gft with the tobaccos 
themſelves. And as MKattrick and Company, by their letter of the 
Sth Seprember 1761, had adviſed the reſpondents, that they were to 
write another letter alongſt with the ſhip, which was to bring the 
tobaccos, itis not to be doubted, that, in ſaid letter, accompanying 
the invoice and one of the bills of loading, they explicitly did ad- 
viſe the reſpondents, that theſe tobaccos were conſigned to them 
for their repayment of the balance due, andof what further expences 
they ſhould be at in relation to the tobaccos themſelves, particu- 
larly in infuring their value, which, in conformity to their for- 
mer letter, had by that time been incurred. 

Bur as the ſhip with the tobacco on board was, in her home- 
ward-paſlage, taken by a French privateer, the laſt mentioned let- 
ter, with all the other papers on board the ſhip, were caried off, and 
have not hitherto been recovered, nor probably ever will ; though 
if ſaid letter ſhall be thought anywiſe material, but which the re- 
ſpondents are hopeful will not be the caſe, becauſe of the delay 
hr would be thereby occaſioned, it is not improbable that a copy 
thereof may be found in M*Kittrick and Company's copy-book 
of letters, in the hands of the truſtees, for behoof of their cre- 
ditors in Virginia. 

And this the rather, that, from the oath emitted by MKit- 
trick upon the 12th June 176 5, before one of his Majeſty's juſtices, 
of Peace of the county of King George in Virginia, duly atteſted, : 
it appears, that M*Kittrick and Co. inreturn of the goods commil- 
foncd by them from the reſpondents, did conſign to the reſpondents 
the aforeſaid 20 hogſheads of tobacco, with an intention that the 

proceeds 


1 
proceeds of ſaid 20 hogſheads, or, in caſe of loſs, the money recover- 
ed for inſurance, ſhould be applied to their credit with the re- 
ſpondents ; and that by the Company's books, in the hands of the 
truſtees to their eſtate, the reſpondents are credited with the goods 
received from them, and debitedwith theſe 20 hogſheads of tobacco. 

Beſides, by a letter in proceſs from one of the Company, as far 
back as 175th May 1763, he expreſsly ſays, the remittance was in- 
tended as a payment; and adds, that the reſpondents had been 
extremely ill ufed in the affair, as well as the Company, who were 
then in entire credit. 

And thus from the whole circumſtances of the caſe it is plain, 
that this remittance could not be intended for any other purpoſe 
than the payment of commiſſioned-goods ſhipped by the reſpon- 
dents ; and it appears, as well from the entries in the reſpondents 
books, fairly and regularly kept, as in thoſe of MfKittrick and Co. 
that as the reſpondents are credited for the price of the goods com- 
miſſioned from them, ſo they are debited with the three conſign- 
ments above mentioned, particularly thoſe of the 20 hog(- 
heads, 

And, in purſuance thereof, the bills of loading, acknowledging 
the receipt of theſe 20 hogſheads on board the aforeſaid veſſel, were 
taken in name of the reſpondents, deliverable to them or their aſ- 
ſigns at Liverpool, they paying freight for the ſame ; and it was 
one of thoſe bills of loading that was tranſmitted to the reſpon- 
dents, and is produced by them in this competition. 

Upon intelligence received of the capture and condemnation of 
the aforeſaid ſhip and cargo, the reſpondents procured and tran{-- 
mitted to Meſſ. Buchanan and Simſon, their correſpondents at 
Glaſgow, a certificate of the condemnation, with ſuch other ma- 
terials as were neceſſary to inſtruct the claim againſt the under- 
writers, for payment of the ſums by them inſured, in which they 
did not apprehend to meet with any difficulty or objection: But, 
to their no ſmall ſurpriſe, ſome of theſe under-writers having re- 
ceived intelligence of the conſignment of the tobaccos by M'Kit- 
trick and Company ; and being, or pretending to be, creditors to 
McKittrick and Company; and willing to conſider theſe tobaccos, 
and conſequently the ſums infured, as coming 1n place of the to- 
baccos themſelves, {till to remain the property of M*Kittrick and 
Company, notwithſtanding the conſignment to the reſpondents ; 
they inſiſted that, being debtors by MKittrick and Company in 

tle 


the ſums by them reſpectively inſured, they were intitled to com- 


penſate the ſame by the ſums which 'VKittrick-and Company 


owed to them; and uſed arreſtments in the hands of the other un- 


der-writers, as debtors. to M'Kittrick and Company; and; under 


that pretence, refuſed payment of the ſums by them: ſeverally 


underwritten. pate ct . 

The reſpondents thereupon brought an action in this Court a- 
gainſt theſe underwritters, for payment of the ſums by them ſe- 
verally inſured, and they, on the other hand, brought a proceſs 
of multiple-poinding; which proceſſes being conjoined before the 
Lord Hailes Ordinary, and counſel heard thereon, his Lordſhip 
pronounced the ſeveral interlocutors recited in the reclaiming pe- 
tition, finding the reſpondents preferable, and decerning againſt the 
raiſers of the multiple-poinding, in payment pro tanto to the re- 
ſpondents of the balance of their accompt current, due by M Kit- 
trick and Company. 3 Tis 

The reſpondents plea of preference reſts upon this plain ground, 
ariſing from the facts above ſtated, that the tobaccos being con- 
ſigned to them, as the former conſignments had been for their re- 
imburſement of the ſums. they were in advance upon the goods 
{ent out; the bill of loading taken in their name, certifying the 
tobaccos to be deliverable to them at Liverpool; the inſurance up- 
on the tobaccos made by their order, and the premium of inſurance 
paid, or payable by them; as they muſt undoubtedly have had the 
preferable right to theſe tobaccos, in caſe the veſſel had arrived ſafe 
at the port of delivery, they muſt be equally preferable upon the 
ſums inſured at Glaſgow, as if that inſurance had been made at 
Liverpool; and that allowing the property of the tobaccos ſtill 
to have remained with MKittrick and Company, they had ſuch 
a jus que/itum, by the conſignment of the tobaccos and the bills of 
loading taken in their name, and inſurance by them made, that it 
was not in the power of M*Kittrick and Company, by any poſte- 
rior act or deed of theirs, to have enervated that right, without 
paying the balance due to the reſpondents ; nor could the extra- 
neous creditors of M*Kittrick and Company be in any better caſe 
than they themſelves would have been. 

The petitioners plead their preference upon a double ground, 
though both depending upon the ſame principles, viz. That not- 
withitanding the conſignment of theſe tobaccos to the reſpondents, 
the property ſtill remained with MKittrick and Company: 3 
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if the tobaccos had periſhed, or ſuſſered damage, by any accident, 
whether before or after they had come into the reſpondents poſſeſ- 
fon, M Kittrick and Company muſt have ſuſtained the loſs, which 
15 inconſiſtent with the ſuppoſal of the property's being transferred 
to the reſpondents, quia unagquegque res perit ſus domino: That what- 
ever might have been the caſe, had the tobaccos actually come into 
the reſpondents poſſeſſion, the mandate for delivery of the goods 
tothe reſpondents by the bill of loading, was revocable at any time 
before the robaccos were actually received by the reſpondents ; or, 
that M*Kittrick and Company might, by any poſterior order, have 
recalled the ſame, and appointed the delivery of the tobacco, and 
even the ſums inſured thereon, to any other perſon they thought 
proper: That the inſurance ſtands in place of the tobacco, and muſt 
be governed by the fame principles; and as MKittrick and Com- 
pany remained proprietors of the tobacco, they muſt have right to 
the inſurance; and conſequently, that as the petitioners could have 
arreſted the tobacco, if the veſlel containing it had arrived in 
any of the ports of Scotland, ſo the petitioners, being debtors to 
M*Kittrick and Company in the ſums inſured, muſt be intitled to 
compenſate the ſame with the ſums due to them by M Kittrick 
and Company; and the arreſtments uſed by them in the hands of 
the other inſurers muſt be equally effectual to attach the ſums by 
them under-written, as due to MKittrick and Company. 

The reſpondents do not mean to acknowledge, that the petition- 
ers are the proper creditors of M*Kittrick and Company, or that, in 
conſequence thereof, they can take any benefit either by compen- 
fation or by their arreſtments; but as the objections to their 
grounds of debt will be entire, in caſe they ſhall be found to be in 
other reſpects preferable, the reſpondents, pro loco et tempore, will 
maintain their preference, upon ſuppoſition of the petitioners being 
proper creditors to M'Kittrick and Company. 

That the reſpondents muſt, in all events, be preferable for the 
premium of the inſurance, is not diſputed, ſuppoſing the premi- 
um to have been paid ; but whether paid or not, does not vary the 
argument, as the reſpondents, by whoſe orders Buchanan and 
Simſon made that inſurance, are undoubtedly liable therefor. 

The petitioners {et out with an obſervation, that the intercourſe 
of trade between Great Britain and America 1s carried on upon 
different footings ; ſometimes by copartneries between merchants 
reſiding in Britain, and others reſiding in America, who mutually 
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conſign to each other the articles of export, from the different 
countries; but that more frequently the -Britiſh and American 
merchants trade upon their own bottom, and conſign the goods 
for which they have occaſion, from the one country to the other, 
to their reſpective correſpondents, to be ſold by them, for the con- 
ſigner's behoof; and that, in both theſe caſes, it is undoubted, 
that the conſignment does not transfer the property of the goods 
conſigned. 

The reſpondents have no occaſion to enter upon an argument, 
how the gs would ſtand in either or both of the above caſes, be- 
cauſe neither of them have any reſemblance to the caſe in hand: 
But if the petitioners will ſuppoſe the caſe, as it truly ſtands, viz. 
That a merchant in America commiſſions goods from a merchant 
in this country, to be ſent out for the foreign merchant's proper 
behoof, the goods to be purchaſed upon the home-merchant's 
proper credit, and the price paid by him; and that, for his reim- 
burſement of the ſums ſo advanced, he is to make remittances in 
goods, the produce of America, conſigned to the home-merchant; 
and that ſuch conſiguments are accordingly made; the reſpon- 
dents do not heſitate to maintain, that the home-merchant has 
thereby ſuch a jus queſitum, conſiſtent with the property's ſtill re- 
maining with the foreign merchant, that no poſterior act or deed 
of his can fruſtrate the ſame; and that as ſuppoſing the goods, 
which by the bill of loading were deliverable to the home-mer- 
chant or to his aſſigns, to have come to hand, he muſt have been 
intitled to apply the proceeds of theſe, in the firſt place, to his own 
payment, the accidental capture or loſs of the {hip in her home- 
ward voyage cannot operate to his prejudice, ſo far as regards the 
inſurance by him made: That as he would have had the prefera- 
ble right, had the ſhip and cargo arrived at her port of deſtination, 
he muſt be equally preferable upon the 1nſurance by him procured, 
as the ſuccedaneum in law of the goods themſelves, His poſſeſhon 
of the bills of loading taken in his name, is a ſymbolical poſſeſſion 
of the goods themſelves. The ſhipmaſter is but the cuſtodiar of the 
goods; he holds them for the uſe and behoof of that perſon to 
whom, by his receipt and bills of loading, he is bound ta deliver 
them. 

The petitioner's argument, by analogy from the caſe as above 
ſtated, fails in this material point, in ſuppoſing, that the outward 
goods, in return of which theſe conſignments were made, had 


been 
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been upon the reſpondents proper account ; and that MKittrick 
and Company had been employed as factors by them, to diſpoſe 
of theſe goods for the reſpondents account; and that they, on the 
other hand, as foreign merchants, had conſigned the tobaccos to the 
reſpondents as their factors, to be diſpoſed of for their behoof ; 
whereas the fact ſtands directly otherwiſe. The reſpondents ſent no 
goods, but what were commiſſioned by MKittrick and Company. 
Theſe they purchaſed upon their own credit, and paid the price ; 
and, for their reimburſement, received three ſeveral conſignments in 
tobaccos : And accordingly in their books, as well as in the books 
of MKittrick and Company, as MKittrick and Company are 
debited with the price of the outward-goods, ſo they have credit for 
the proceeds of the tobaccos. 

Difterent perſons may have different intereſts in one and the 
ſame ſubject. The property of the tobaccos did ſo far remain with 
M*Kittrick and Company, that if they had periſhed or ſuffer- 
ed damage, without the reſpondents fault, the loſs from thence a- 
riſing muſt have lain upon M*Kittrick and Company; and, upon 
the ſame principle, any benefit or loſs, from the rife or fall of 
markets muſt have been upon their account; but it is nowiſe incon- 
ſiſtent therewith, that the reſpondents ſhould have had ſuch an e- 
ſtabliſhed right in theſe tobaccos by means of the aforeſaid tranſ- 
action, the conſignment to them, and the bills of loading in their 
names, as not to be defeaſable by any poſterior act or deed of M. 
Kittrick and Company; and, upon the ſame principle, they muſt 
have the ſame right in the inſurance of thele tobaccos procured by 
them. 

This point is clear, though the reſpondents had been merchants 
refiding in Glaſgow, and that the tobaccos had been conligned to 
that port. But the preſent caſe is much ſtronger, where the con- 
ſignation being to Liverpool, the petitioners, as creditors of M*Kit- 
trick and Co. could neither actually nor edictally have arreſted the 
tobaccos, though they had gone to the deſtined port. And it 
they could not attach the tobacco, as little could they attach the 
inſurance that came in place of it. The reſpondents could have 
made the inſurance at Liverpool, as well as at Glaſgow. Their 
ordering it to be made at Glaſgow was their own act ard deed, 
and not that of M'Kittrick and Co.; and therefore, the reſpon- 
dents muſt have the ſame right to the inſurance they mad: at 


Glaſgow, as if they had made it at Liverpool, where 1t would have 
C been 


been altogether out of the petitioner's reach, as much as the to- 
bacco would have been, had it reached Liverpool, the deſtined 
port. 

It will not be diſputed, that the reſpondents might bave taken pay- 
ment from the inſurers, and effectually diſcharged them of the obli- 
gat ion they had come under as under-writers. This they could not 
ha ve done upon any other footing, but as in right of the conſig- 
nation of the tobaccos to them made, the bills of loading taken in 
their names, and the inſurance made by their orders. From all which 
it is manifeſt, that the caſual loſs of the tobaccos themſelves can 
ha ve no influence upon the queſtion ; but, as, ſuppoſing the tobac- 
cos to have come ſafe to hand, they muſt have been intitled to ap- 
ply the ſame towards their own payment, they mult be equally in- 
titled ſo to do with reſpect to the inſurance. 

The dangerous conſequences that would ariſe from the contra- 
ry doctrine, cannot be better illuſtrated, than by what every mer- 
chant in Great Britain knows to be the daily practice, v:z. That 
when goods are ſent abroad to be diſpoſed of for the proper ac- 
count of the perſon who ſends them conſigned to any foreign mer- 
chant, who is ordered to make inſurance. on them, nothing is 
more uſval than to draw bills upon the foreign 'merchant to 
whom the goods are ſent, to be replaced out of the proceeds 
of the goods when fold, or the inſufance, in caſe of a loſs; the 
property of the goods. ſo ſent remains with the home-merchant ; 
nor was it the purpoſe: of the conſignment to transfer the property 
to the foreign merchant : But as upon the faith of that conſignment 
and of the goods coming tothe hands of the foreign merchant, bills 
are drawn upon, and accepted by him before the goods cither come 
to hand, or are diſpoſed of; How would it ſound, if the home- 
merchant, after the bills thus drawn and accepted of by the fov- 
reign merchant, upon, the faith of ſuch conſignment, and the bills 
of loading taken in name of the foreign merchant, ſhould thereaf- 
ter pretend to recal the ſame, and to order delivery of the goods, or 
the inſurance, in caſe of a loſs, to any other perſon, or the ap- 
plication: of the proceeds to any other purpoſe? Was this to be al- 
lowed, it behoved at once to put a ſtop to all intercourſe of trade 
of this nature; nv merchant in this country would be in ſafety to 
anſwer commiſſions from abroad, upon the faith of conſiguments 
in return to be made to him for his reimburſement, but behoved 


to 


n 


to have the money impreſſed into his hands per advance, to pur- 
chaſe the goods commiſſioned. 

Lord Bankton, treating of Compenſation and Retention, J. 
fit. 24. F. 4. No. 34. lays down the rule in theſe words : “ This 
* remedy, however, is of late extended to voluntary factors of all 
“ kinds, that they may retain their conſtituent's effects, till they 
are relieved of all engagements they have come under, on their 
account, at or after undertaking the factory; it being preſumed, 
that it was in the view of the ſecurity in their own hands, that 
they became bound ; and this will even be good againſt all cre- 
ditors, arreſting or offering to poind ſuch effects, and it was ſo 
judged i in the caſe of Provoſt Stark at Glaſgow, November 1729.“ 
So that allowing the reſpondents were here to be conſidered merely 
in the character of factors who had purchaſed the goods commil- 
ſioned, upon the faith of their being reimburſed by the conſigu- 
ments to be made to them of the homeward-goods, the reſpon- 
dents are adviſed, and ſubmit it to your Lordſhips, that having 
thus advanced their own money, the conſignments actually made 
to them, the bills of loading taken in their name, and inſurance 
made by them; the accidental loſs of the ſhip and cargo cannot de- 
prive them of chat preference upon the inſurance which they would 
have had upon the tobaccos themſelves, if that diſaſter had not 
happened. Their poſſeſſion of the bill of loading, on which they 
grafted the inſurance, is the ſymbolical poileflion of the goods 
themſelves ; and as M'Kittrick and Co. could not by any poſterior 
act or deed of theirs have recalled or enervated that confignment, 
theirjcreditors cannot have a ſtronger right in competition with the 
reſpondents, than M*Kirtrick and Co. would themfelves have had. 

And fo this point was very recently judged by your Lordihips, 
in the queſtion between Meſſ. Greenihiels and Wardrope mer— 
chants in Glaſgow, and Meſſ. Croſs, Bogle, and others, creditors 
of M*Farlane, reſpecting a parcel of ſugars which NM Farlane had 
ſent home conſigned to King, his agent, Ar Port e l accompa- 
nied by a letter enjoining King, after diſpoſal of f the ſugars, to ap- 
ply the price to the payment of particular creditors, by certain pro- 
Portions. Upon the ſhip's arrival the ſugars were arreſted by cer- 
tain of M'Farlane's creditors ; a competition ther cupon enſued 
between theſe arreſters and the particular creditors, for whole Py” 
ment theſe ſugars were intended; the arreiting creditcrs mainta 
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ed the ſame plea that the petitioners now do, viz, That there was 
no actual transfer of the property of the ſugars, that they remain- 
ed ſtill upon his riſk, and though ſent home to his correſpondent 
here with a view to their being applied to the payment of particu- 
lar debts, as M*Farlane himſelf could have recalled that order, and 
directed the application to any other purpoſe he thought proper, 
and as the arreſtments had been uſed before the ſugars had been 
diſpoſed of, while the property ſtill remained with M*Farlane, they 
mult be attachable by his creditors. | 

The creditors. for whoſe payment the ſugars were intended, 
maintained their preference upon the zus queſitum they had ac- 
quired by the conſignment of the goods ſent home to M*Farlane's. 
correſpondent in this country, with orders to apply the price for 
their payment: And though it will readily occur to your Lord{hips- 
how mueh ſtronger the preſent caſe is, where the tobaccos in que- 
ſtion, without the intervention of any third party, were conſigned 
directly to the reſpondents themſelves, creditors to MKittrick and 
Company, in the price of the goods commiſſioned, in return of 
which theſe tobaccos were ſent home, and the bills of loading ta- 
ken in their name; yet, even in that caſe, your Lord{hips, alarmed 
with the dangerous conſequences that would enſue to the trade 
and commerce of Great Britain, were ſuch remittances to be in- 
tercepted and fruſtrated, either by accidents of this kind, or by ar- 
reſtments by the extraneous creditors of the foreign merchant, 
did, with great juſtice, prefer theſe creditors, for whoſe behoof the 
remittance had been made. 

The petitioners attempt to diſtinguiſh that caſe from the pre- 
ſent. They ſay, that King was not M*Farlane's uſual correſpondent, 
and therefore muſt be conſidered to have been truſtee for behoof 
of the creditors in the liſt : But this is merely gratis dictum ; whe- 
ther King had been a former correſpondent of M*Farlane's did not 
appear, nor was it thought to be 1n any degree material. He was 
M'Farlane's correſpondent or agent in that particular conſignment; 
he received no commiſſion, nor had any connection with M*Far- 
lane's crditors, but was to regulate his conduct in the diſpoſal of 
the ſugar, and apply the price conform to the inſtruct ions re- 
ceived from M'Farlane himſelf, to whom only he was anſwer- 
able. | 

The petitioners ſay further, that MFarlane had wrote letters to 
the creditors in the liſt, notifying to them, that they were to mo 
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their payment from King: But as this fact was nowiſe veriſicd, 
ſo there was plainly no relevancy in it, had it been true; becauſe, 


upon ſuppoſition of the property of the ſugars ſtill remaining with 
M'Farlane, as being upon his riſk. and conſequently that he could 
have countermanded the orders to King, as well with reſpect to che 
diſpoſal of the ſugars as the application of the price, the conſe- 


quence was unavoidable, that the intervening arreſtments muſt 
have had the ſame effect. 


But as in that caſe your Lordſhips were of opinion, that the cre- 


ditors in the liſt had a jus gquæſitum by the conſignment to King, 


and the orders tranſmitted to him after diſpoſing of the ſugars, 
to apply the price to the payment of particular debts, it is impoſ- 
ſible your Lordſhips ſhould be of a contrary opinion in the preſent 


caſe, which, in every reſpect, ſtands upon ſo much itronger 


grounds, 


The petitioners have, upon their part, thought proper to quote 
ſome former deciſions in the caſes referred to, where the oppoſite 
principle 1s ſaid to have been aſſumed ; but as it appears to the 
reſpondents that theſe are nowiſe analogous to the caſe in hand, 


the reſpondents think it unneceſſary to give your Lordſhips the trou- 


ble of any commentary upon them. The 1mport of the whole 1s no 
other than this, that a mandate unexecuted gives no jus que/ttum 


to that party for whoſe behoof it was intended, but may berecal- 


led, rebus integris, by the party who gives the mandate; and this 


was the argument ſo ſtrenuouſly maintained in the competition 


between the creditors of M*Farlane. 

But whereas in this caſe MKittrick and Co. made the conſignment 
to the reſpondents their creditors, and took the bills of loading in their 
name, this is moſt: improperly characterized a revocable mandate: 


There was thereby a zus queſium, to the reſpondents, both reall 
and intentionally, for payment of the debt to them due. T he ſhip- 


maſter was the cuſtodiar of the goods deliverable to them by the 
bill of loading; he came under an expreſs obligation to deliver 


theſe tobaccos to the reſpondents and to none other, at Liverpool, 


the place of their reſidence, and to which the jhip was bound : 
go that in as far as the cuſtody of the goods to the aforetaid pur- 


poſe and effect did imply a truſt, he was primarily truſtee for the 
reſpondents. If the {hip had arrived he was bound to have deli— 


vered the goods to them, and could have delivered them to none 
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other, the reſpondents being poſleſſed of the bill of I ding, which 
he was intitled to get up before delivery of the goods. 

The petitioners are alſo pleaſed to take exception to MKittrick's 
oath or affidavit, as poſterior to their arreſtments; which there- 
fore could not be hurt by any voluntary oath of this kind ; at the 
{ame time that they obſerve, that the reſpondent Midgley has in 
his affidavit acknowledged, that the inſurance was made on the 
proper account and riſk of MKittrick and Co. | 

But as it is plainly matter of indifference to M'Kittrick and Co. 
whether theſe tobaccos had been applied to the payment of the 
one debt or of the other, it is impoſſible to conceive what tempta- 
tion Mr MKittrick ſhould have had to ſwear falſely in this parti- 
cular ; beſides that he appeals to his books in the hands of the 
truſtees for his creditors, and amongſt theſe for behoof of the pe- 
ritioners, if they are truly creditors of M'Kittrick and Co. as from 
theſe it would appear, that the entries in their books ot theſe 20 
hogſheads are ſtated preciſely in the ſame manner as they are in 
the reſpondents books, viz. charging MKittrick and Co. the price 
of the goods commiſhoned by them, and giving them credit for 
the tobaccos ; and which is confirmed by the aforeſaid letter of 
one of the partners, ſent two years before the afhidavit, and long 
before the bankruptcy of that company. _ 

Nor was this anywiſe contradicted by the reſpondent Midgley's 
affidavit, acknowledging the inſurance to be on account of M*Kit- 
trick and Co The fact 1s undemably true, that it was ultimately 
for their benefit, as the loſs of the tobaccos, if not inſured, was to 
have lain upon them: But it will not ſurely from thence follow, 
that the reſpondents had no intereſt in theſe tobaccos conſigned 
to them for the purpoſe abovementioned, the bills of loading ta- 
ken in their name, the tobaccos deliverable to them, and the in- 
ſurance made by them, which though done at Glaſgow, muſt e- 
qually ſecure the reſpondents, as if they had got it done in Liver- 

ool, 
. In reſpect of all which, and of the manife!t and great impor- 
tauce of this queſtion to the trade and commerce of Great Britain, 
it is hoped your Lordſhips will have no diticulty in athrining the 
Lord Ordinary's interlocutors, and refuſing the deſire of this pe- 
t tien. 


In reſp-& whereof, &Cc. 


ALEX. LOCK HART. 


